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THE LOUISA VAN WEZEL SCHWARTZ
SYMPOSIUM ON MENTAL HEALTH ISSUES
IN CORRECTIONAL INSTITUTIONS
SYMPOSIUM INTRODUCTION
Dr. H. Russell Colt and The Honorable Arlene L. Robinson*
For more than forty years in the District of Columbia, psychiatric social
worker Louisa Van Wezel Schwartz was a dynamic advocate of a multi-disciplinary approach to mental health issues. Working with faculty and administration
of the U.D.C. David A. Clarke School of Law, she brought together a group of
professionals from law, medicine, and social work to focus on mental health issues in prison. The Louisa Van Wezel Schwartz Symposium - sponsored by the
Law School on March 25, 2002 - is the fruit of her efforts and honors her
memory.
This Symposium focused on identifying the needs of prisoners with mental
health issues. It sought to generate discussion and development of ideas for improving the conditions of prisoners with mental health needs. Invited speakers
presented four papers in the morning session, followed by an afternoon panel of
additional invited speakers. In the keynote address at mid-day, correctional psychiatrist Dr. Raymond Patterson, M.D. vividly described the difficulties of trying
to deliver mental health services in correctional facilities. His remarks illustrated
the inherent tension resulting from the widely differing and often seemingly incompatible goals of mental health treatment and prison administration.
The symposium opened with an address by Paul Quander, J.D., Director,
Court Services and Offender Supervision Agency for the District of Columbia.
Victor Elion, Ph.D., a forensic psychologist, moderated a panel discussion of
problems and solutions, with panelists the Hon. Gerald I. Fisher, Associate Judge
of the District of Columbia Superior Court; Martha B. Knisley, Director, Department of Mental Health of the District of Columbia; Susan Rosenberg, prisoners'
and human rights advocate; and J. Michael Ryan, J.D., of the District of Columbia Public Defender Service.
The presentation of papers covered a range of subjects, from Karen Cropsey's
analysis of Suicide Issues in Jail: What the Numbers Tell Us to Public Defender
Olinda Moyd's Mental Health and Incarceration: What a Bad Combination. Professor Brenda Smith addressed Intimacy, Fertility, and Sexuality. Dr. Andrea
Weisman focused on Mental Health Issues in Juvenile Detention Facilities. Karen
Cropsey, Psy.D. and Olinda Moyd, J.D. both prepared their presentations as pa* Dr. Cort retired as the Associate Dean for Education of the Law School. Mrs. Arlene L.
Robinson retired as a Magistrate Judge of the Superior Court of the District of Columbia.
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pers for publication in this Symposium issue, together with solicited papers from
Robert Bernstein, Ph.D. and Tammy Seltzer, J.D. of the Bazelon Center for
Mental Health Law; Fred Cohen, J.D.,LL.M.; Clarence J. Sundram, J.D.; D.C.
Public Defender Giovanna Shay, J.D.; and Mark Soler, J.D. of the Youth Law
Center.
The first paper is Fred Cohen's CorrectionalMental Health Law and Policy: A
Primer. Cohen is a Professor Emeritus of Law and Criminal Justice at the State
University of New York at Albany and the author of THE MENTALLY DISORDERED INMATE AND THE LAW (2000) on which his primer is based. He notes that
for people who can neither afford mental health care nor avoid the criminal justice system, jails and prisons today are the resource of last resort. He emphasizes
the special legal domain that prisoners with impaired mental health inhabit. They
have no constitutional right to treatment in prison, but based on their physical
custody, they are owed a duty of care by the government to preserve their lives
and health. Professor Cohen examines this duty of care, analyzing the application of the deliberate indifference standard, based in criminal law, which the Supreme Court articulated in Farmerv. Brennan, 511 U.S. 825 (1994). He faults the
standard for its lack of precision, a deficiency that is a common flaw found also in
lower court cases dealing with other aspects of mental health issues, such as the
concept of "serious needs." In light of the prevailing caselaw and standards, Professor Cohen develops and explains minimal and desirable components of a
mental health treatment program for inmate mental health care: diagnosis, treatment, recordkeeping, and evaluation of treatment. He also addresses the special
topics of substance abuse, isolation, restraint, pre-trial detention, suicide, mental
retardation, and transfers for treatment. He recommends development of programs and mental health courts to divert more offenders with mental illness towards treatment and rehabilitation programs.
Mental health courts are the subject of Criminalizationof People with Mental
Illnesses: The Role of Mental Health Courts in System Reform, by the Executive
Director of the Judge David L. Bazelon Center for Mental Health Law, Robert
Bernstein, Ph.D., and Bazelon Staff Attorney Tammy Seltzer, J.D. Bernstein and
Seltzer decry the de facto role of prisons and jails as psychiatric institutions for
the poor. Bernstein and Seltzer recommend mental health courts as a means to
divert defendants who are mentally ill to mental health systems. Noting that the
development of mental health courts is still in its infancy, Bernstein and Seltzer
focus on how to improve these courts and their procedures. The Bazelon Center
analysis of twenty mental health courts in the nation describes how mental health
courts operate and recommends a comprehensive system of prevention and intervention aimed at (1) breaking the cycle of worsening mental illness and criminal
behavior and (2) providing an array of effective treatment alternatives to incarceration. Bernstein and Seltzer outline minimal procedures that both protect defendants' constitutional rights and maintain public health and safety, including
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voluntary transfer into the court, right to withdraw, appointment of counsel, plea
requirements, types of offenses covered, diversion to treatment services, court
jurisdiction over the defendant, sanctions for noncompliance, accountability of
mental health providers, and medical privacy.
Olinda Moyd, Staff Attorney at the D.C. Public Defender Service, provides
insight into the problem of caring for and coping with the mentally ill offender in
two case studies of clients she represented. The problems of offenders with
mental health conditions are exacerbated in the District of Columbia, which incarcerates offenders first in the D.C. Jail and, after conviction, in the federal
prison system. In 1995, the D.C. Jail was placed under court-ordered, five-year
receivership, but problems continue, as Moyd explains in her description of two
clients. Before the final hearing for parole, unbeknownst to Moyd, Mr. J.H. was
abruptly transferred from the Jail to the CCA/Correctional Treatment Facility
and given psychotropic medications. His drugged behavior so devastated his
presentation on his own behalf that the hearing was continued to a later date,
and, consequently, he remains incarcerated. Ms. Moyd has not been able to find
out why he was transferred or what medications he was given. In the other case,
Mr. T.P., a longtime sufferer of schizophrenia, was released from the Jail into the
community in the middle of the night with no preparation and no notice to his
mother to pick him up. He wandered through the neighborhoods and, eventually
ended up close to the home of relatives. His story, however, illustrates the desperate need for discharge planning for inmates with mental illness and a continuum of care to help them get established in the community. Both these cases
illustrate the lack of the minimal and desirable components of mental health
treatment programs for inmates that Fred Cohen and Robert Bernstein and
Tammy Seltzer recommend in their articles.
For some, the inadequacy of mental health treatment in prisons and jails may
be fatal. Karen L. Cropsey notes that the third leading cause of death in prisons
and jail is suicide, in Suicide in Jails and Prisons: What the Numbers Tell Us.
Cropsey analyzes studies of incarcerated individuals in England and makes comparisons with the United States. Although suicide rates in jails and prisons are
far higher than in the general population, her research shows that mental health
services interventions are very effective. She correlates more awareness of the
suicide problem in prisons and implementation of prevention programs with a
40% reduction in suicides over a fifteen year period, between the years 1984 to
2000. To strengthen this trend, she recommends greater implementation of the
suicide prevention policies of the American Correctional Association (ACA) and
the National Commission on Correctional Health Care (NCCHC). She notes
that in New York State where suicide prevention measures were implemented,
the suicide rate dropped by two-thirds. At present 79% of jails and prisons have
suicide prevention policies, but only 15% of them include the majority of elements from the ACA and NCCHC guidelines.
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To ensure more uniform implementation of mental health policies, Clarence J.
Sundram, Special Master for the United States District Court in Washington,
D.C., proposes a system for Monitoring the Quality and Utilization of Mental
Health Services in CorrectionalFacilities. He recommends that design of a monitoring process should consider the structural issues of policies and procedures,
people, and places, in addition to outcome assessment. The most common
problems found in correctional mental health programs fall into three categories:
diagnosis, treatment, and record keeping. Sundram notes that monitoring quality
and use of mental health services provides agencies with tools for determining
goals and meeting standards, as well as for avoiding exposure to legal challenges
of the adequacy of mental health services. He notes that in Madrid v. Gomez,
889 F. Supp. 1265 (N.D. Cal. 1995), and Coleman v. Wilson, 912 F. Supp. 1282
(E.D. Cal. 1995), federal courts have faulted prisons and jails for failure to institute quality control procedures as evidence of "deliberate indifference" to inmates' needs.
Substantial barriers to litigation over conditions of confinement, however,
have been raised by the Prison Litigation Reform Act (PLRA) and United States
Supreme Court opinions such as Buckhannon v. Board and Care Home, Inc. v.
West Virginia Department of Health and Human Resources, 532 U.S. 598 (2001),
in the form of stringent requirements for prospective, injunctive relief and denial
of attorneys' fees resulting from the dismantling of the "catalyst" theory. Mark
Soler, J.D., lead counsel for plaintiffs in ChristinaA. ex rel. Jennifer A. v. Bloomberg, 167 F. Supp. 2d 1094 (D.S.D. 2001), 315 F.3d 990 (8th Cir. 2003), clarifies
the resulting dilemma of attorneys who cannot collect fees for their representation. As long as the current statute and caselaw remain unchanged, attorneys
must consider alternatives such as seeking funding from not-for-profit organizations, encouraging public interest law firms to take on the litigation, and litigating
under state civil rights laws in state courts, where the PLRA does not apply.
For many prisoners, unfortunately, insufficient attention to mental health
problems and even discriminatory treatment does not necessarily end with parole. Giovanna Shay, J.D., staff attorney at the Public Defender Service for the
District of Columbia, notes that corrections officials sometimes make parole decisions based on factors related to conditions considered to be disabilities under
both the Americans with Disabilities Act (ADA) and the Rehabilitation Act of
1973 (Rehab Act). The Supreme Court, however, has recognized that Title II of
the ADA does apply to state prisons as public entities, and the Ninth Circuit, in
Armstrong v. Davis, 275 F.3d 849 (9th Cir. 2001), cert. denied, 123 S. Ct. 72 (2002)
and Thompson v. Davis, 295 F.3d 890 (9th Cir. 2002), cert. denied, 123 S. Ct. 1570
(2003), has affirmed that paroling authorities violate both the ADA and the
Rehab Act when they discriminate against parolees on the basis of their disabilities. Shay highlights the issues regarding sovereign immunity of states and the
federal government to disability discrimination. Shay also analyzes the compli-
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cated legal circumstances of District of Columbia parolees who as felons are in
the custody of the Federal Bureau of Prisons and have their parole matters decided by the U.S. Sentencing Commission. These parolees cannot bring claims
under the ADA, which applies only to state and local entities, and must, therefore, bring claims only under the Rehab Act, which applies to programs and activities of federal executive agencies. Shay concludes that despite the undecided
issues of sovereign immunity and damages, the ADA and Rehab Act do provide
useful avenues for pursuing relief related to institutional reform.
Paul Quander, J.D., Director of the Court Services and Offender Supervision
Agency for the District of Columbia, in his opening presentation, noted that the
need for mental health services in the offender population is not confined to
prison and jail settings. Individuals with untreated mental health problems often
end up as offenders who need mental health services and, finally, as released
offenders who need mental health services. Mr. Quander sees an opportunity to
provide mental health intervention and treatment for persons entering the corrections system, and a parallel opportunity to address longterm care and support
as individuals exit incarceration.
In the keynote address at mid-day, correctional psychiatrist Dr. Raymond Patterson, General and Forensic Psychiatry in the District of Columbia, vividly described the difficulties of trying to deliver mental health services in correctional
facilities. His remarks illustrated the inherent tension resulting from the widely
differing and often seemingly incompatible goals of mental health treatment and
prison administration. Dr. Patterson notes that after decades of litigation, however, prisons are now becoming somewhat more accommodating in providing
mental health services. Dr. Patterson observed that improvement of mental
health services in prisons will go much more smoothly if the prison establishment
can see that their interests are also served by providing mental health services.
Inmates who have adequate mental health services create fewer problems of order and discipline. Thus, prison administrators may realize that these services
complement the system's mission of maintaining order. Dr. Patterson believes
that the focus of the next round of inmate litigation is aftercare, providing inmates who leave the system with a safety net to help them re-integrate successfully. He notes, however, that the numbers of offenders in need of mental health
services while in prison is very high.
Andrea Weisman, Ph.D., Senior Analyst and Special Projects Director for the
Department of Mental Health in Washington, D.C., quoted Bureau of Justice
Statistics showing that 16% of all persons in the criminal justice system have serious mental health disorders; and she notes that the rate for juveniles is even
higher. Citing studies of toxicity increases related to overcrowding, she contends
that incarcerated juveniles in crowded facilities are in danger of being made even
more ill by incarceration. She concludes that focusing on only juvenile inmates
who have diagnosed mental health problems is an insufficient approach to meet-
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ing mental health needs because the likelihood is high that all youth in the juvenile justice system require mental health services.
Brenda Smith, J.D., Associate Professor at Washington College of Law, American University, noted that 40% of women in prison come into the system after
experiencing physical or sexual abuse and, in addition, often suffer from depression and drug abuse. Once within the system, they then, in addition, suffer from
the loss of intimate relationships with spouses, lovers, and children, or the loss of
the opportunity to have those relationships. She concludes that the use of restraints, over medication, administrative segregation, violence and social isolation
is contrary to good mental health practice.
Finally, Susan Rosenberg, added her perspective on prison mental health services from her own experience of sixteen years in prison. She, too, focused on
women in prison, particularly women who committed suicide there. She contends that they all had in common one thing: they suffered the "agony of mental
illness in prisons" with needs that were never met. Even in the prisons with the
best programs, women's mental health needs are seriously underserved. She
challenged the audience to go to the prisons and see for themselves.

